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Rc: Wbctha independent mortgage brokers are 
subject to chapta 18 of the Business and 
CommaccCode (IlM 23655) 

You have asked us to consida wbctba section 1&02(b) of the Business sod 
CommaceCodeexemptsindepaldcntmoQagcbrokasf?omthereq~ofcbapta 
18. You appcar’to be qccially intacstcd in the cxan$on that subsection (b)(9) 
provides, although you do not limit your inquity to that exanptio~ 

ThelegkhreoriginaUycnactedchptal8oftbcBusiucssandGxnmacecodt 
in 1987, see Acts 1987. 70th Leg, ch. 764. 5 1, at 2716, to remedy&e following 
situation: 

The Federal Fair Credit Reporting Act, passed in 1970, entitles 
wnsumerrwfioaredeniedaaditbasedonacreditrrporttherightto 
reviewandcomd~contattsofthdtaadit~eotnocharge. 
Rtpofiedly, conslm’as bave~paidcxtdvcfbestocompanicsto 
invcstigatetbeiraeditrecords. Tbacisaconcun tllatthec4mslmla 
is misled by some opaators who promise to so& consumex credit 
wocsandcleanupabada&itbistory. 

House Comm. on Business and Commexce, Bii Analysis, C.S.H.B. 742,7Otb Leg. (1987). 
Chapter 18 thus regulates credit se&es organhtions by prohiiting certain conduct, see 
Bus. & Corn. Code 8 18.03. rquiring credit swkes orgaaktions to register with the 
secretary of state, see id § 18.05, requiring credit sakes organhtions to disclose 
certain information to buyas, see id 0 18.06, and providing buyas with remedies, see id 
$5 18.08.18.09,18.15. Section 18.02 ddineskcdit services orgakation” as 

a person’ who, with respect to the extension of credit by othas2 and 
innturnforttDepaymmtofmoneyorothavahrableconsi~o~ 
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provides. or represents that the person czm or will provide, any of the 
folknving services: 

(1) hprovingabuyeY~creditrecord,bistoy,orrat& 

(2) obtakg an extension of c&it for a buyq or 

(3) providingadviceorassistancetoabuyawithrcgardto 
Subdivision (1) or (2) of this subsection. [Footnotes added.] 

Section 18.02(b) exempts several entities from chapta 18. As o&inaUy enacted, 
subsection (b) exempted the following: 

(1) a person authorized to make loans or extensions of credit 
under the laws of this state or the United States who is subj& to 
regdation and supemision by this state or the United States, or a 
kada~~~bytheunitedstatessecretaryofhousingrmd~ 
development for participation in a mortgage insummx program 
tmdatheNationsl Housing Act (12 U.S.C. Section 1701 et seq.); 

(2) abankorsavingsandloaassso&ionwhosedepositsor 
aammts are d&Me. for hsuramx bytheFedaalDepositInsurmce 
CqorationortbeFcdaalSavingsandLoanhsumnceCorporation. 
or a subsidiary of such a bank or savings and loan asso&tion; 

(3) acred.ituniondoingbusinessin&iss&ate; 

(4) a nonpro& organization exempt from taxation under 
Section 501(c)(3) of the Internal Revenue Code of 198a, 

(5) apersonlicensedasarealestatebrokerors&smauunder 
The Real Estate License Act (Article 6573a, Vernon’s Texas Cii 
Statutes) acting within the course and scope of that license; 

(6)apersonlicensedtopracticelawinthisstateactingwitbin 
the course and scope of the person’s practice as an attornq, 

(7) a brokerdealer registered with the Secmities and Exchange 
Conrmission or the Gnnmodity Futures Trading &mm&ion acting 
withinthec4xlrsealldscopeofthatrcguhti~and 



fionorable Ma& W. S&S - Page 3 (LO44-029) 

(8) awnsma reporting agency.4 (Footoote added.] 

In 1989 the legishw added a ninth exemption, subsection (bx9): “a person whose 
ptimarybusiaessismakinglollnsnecuredbylialsonna(ptopaty.” &?eAus1989,71st 
Leg.. cit. 767, 5 1. at 3366, 3366. We found no le@atiw history hdhting the 
kgis+dsplrpopeinatauingthisnintllacclllptioll~ Giventheclearhngusgeoftbe 
aempUoqhoweva,wenecdnotrdyonadrinsicmmaialstodetamincwhatthe 
kgishxe intended the ninth exanption to mean. See Laanbemten’s lLh&nwilefs v. siate 
Bd o~lns., 502 S.W.2d 217,‘219 (Tex. Civ. App.-Austin 1973, writ refd nxe.) (citing 
53TM.JUR2dStatular§125,~,182n17)(~~whenl~plaintyhas 
acpresseditsiateminlanguageofstahde,inlentmustbe~ectuat#lwithoutattanpting 
to construe or intaPrct law). 

We assme, as you appear to, that an independent mortgage broker is a cxedit 
sakes organhtion within the scope of section 18.02(a). None of the exemptions listed 
in section 18.02(b) of the Business and Commera codeexplidtlyexemptsindepwdalt 
mortgqe brokers. Consequently, the detamihon of whether a psrtiadar mortgage 
brolcairaranptfiromcbapta18willdcpendonwhethathemortgagtbroLafaIlswithin 
one of the exemptions to chapter 18 listed in section 18.026). Sticb a d&&nation 
rqdrcs the resowon of faa quesths and is tlwefore beyond the scope of the opinion 
process. For example, v&ether a ptutiadar hdependent mmtgage brokds primary 
budmssismakingloMssecxlrrdbylitnsonrealpropaty,andtheiadtpardmtmortgage 
brokaisthenfonacanpt~chapta18oftheBu~andCommerccCode,isa 
question requiring the resolution of facts. 

‘htbecomaddchap(alSoftkWlsinasadCommerce COdC,lhCphSC’COlUUlOCl 
‘qmti~& a@mcy- has ‘be meaning that scdon 603(f) ofthe f&ml Fair Credit Reporting Act 15 U.S.C 
0 1681aQ. asitys to it. Id. 5 18.01(z). 

~~trdudedwithywrrqncstktlatothic~alcttcr6romMr.D.BanyConnelly,~of 
tbcco-sponsonofHouseBilll450.whicbamwgothr~when~amcndcdEcaionl8.OZ(b) 
dtkBl&ne%sndCanmaa co&byaddingtbaninthexemptioa h4r.conoeuyexplslusthat”[o]Dcof 
thenuinpnpmadtbe- ~~cleartyamrrpmongagc-=Jmongoge-~ 
tkAet,siocoitdidmtqplytetheiractivitir.s,aadthcywtrrnotaeditsavlee~= A 
kgi&tOhatI&hAU~~abOUtthCintcntOf~UIaUCdlegislatioaldUDOtbCUSCdtO 
plwcthelntauoftbc- See slorc of Tcwrr v. Vnifed &Yaks, 951 F2d 645,650 (5th Cir. 1992) 
(citing Bmld Political Action comm. v. Fc&ml mcfion convn.. 455 U.S. 577 (1982). aud Rqiod 
Roil Req. Ad cizws, 419 us 102 (1974)) (stating that sill& lcgkbch atteru rtntanmt is not 
dtkdOplObStkWCi~iOddaminioglegislstive~)* mwsedm other@mm&. 113 S. Ct. 1631 
(1993); see u&o Rogers v. Fiito-hy, Inc., 611 F.2d 1074.1080 (5th Cir.) (natinp that I@atot’s speech 
alsmiag&nultdprialcgirlative oltadmdislmtpanof~histolydoriginalcnactmnt).orrr. 
denied, 449 U.S. 889 (1980). 
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SUMMARY 

Asumingthatanind~~~gaScbrokerisaaedit 
savices organihon within the scope of section 18.02(a) of the 
BusinessandConmwceCodc,apartiadarmortgagebrok~is 
cxcmpthmchapta18onlyifthemortgagebroksfhUswithinonc 
of the exemptions to ehapta.18 listed in section l&02@). Sucfi a 
detamhtion rquires the risoution of fkct qu&ions. For example,, 
whethcrapartiadarindcpcndcntmortgagebroWsprfmmybusincss 
is making loans secured by .fiens on.real pmpaty, and the 
independatt mortgage broker is therefixe exempt fhm chapter 18 of 
the Business and Commace Code under section 18.02(%)(9), is a 
question requiring the resolution of facts. 

OjhionCommitlee 


